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 I work in Prisons 

 

 I prepare Civil and Criminal Forensic Reports 

 

 My comments are my own opinions 

 

 I do not give permission for any of my 
comments to be published without my 
express consent. 





 Definitions 

 Civil vs. Criminal Forensic Psychiatry 

 Civil Commitment 

◦ Inpatient 

◦ CTO’s 

 Expert witness 

 Personal Injury 

 



 Criminal 
◦ Fitness to stand trial 
◦ Insanity 
◦ Mitigatory factors 

 

 Prison Psychiatry 
◦ Ethics 
◦ Treatment 
◦ Release planning 

 

 Risk assessment 
◦ Violence 
◦ Sexual Recidivism 

 

 



 Topical issues 

◦ Treatment in Prison 

◦ Unfit / Insanity to stand trial in prison 

◦ Methamphetamine 

◦ The new Mental Health Bill 

 

 



 A psychiatrist is a qualified medical doctor 

who has obtained additional qualifications to 

become a specialist in the diagnosis, 

treatment and prevention of mental illness 

and emotional problems (RANZCP) 



 Branch of Psychiatry focusing on the interface 

of Law and Psychiatry.  

 Consultation in a wide variety of legal matters 

 Clinical work with perpetrators and victims 

 

 RANZCP Faculty of Forensic Psychiatry 



 Civil Commitment 

Compulsory Treatment (MHA) 

Inpatient Treatment Orders 

Community Treatment Orders 

Rights vs. Obligations 

Right of Review 

Official Visitors, Legal Representation and the MHRB 

 

 



 The objects of this Act include — 
 
(a)         to ensure that persons having a mental 
illness receive the best care and treatment with the 
least restriction of their freedom and the least 
interference with their rights and dignity; and 

 
(b)         to ensure the proper protection of patients 
as well as the public; and 

 
(c)         to minimize the adverse effects of mental 
illness on family life.  



 Definition 

 

 Section 4(1) of the Western Australia Mental 
Health Act 1996 states that: 

For the purposes of this Act a person has a mental 
illness if the person suffers from a disturbance of 
thought, mood, volition, perception, orientation or 
memory that impairs judgment or behaviour to a 
significant extent. 

  



 Definition: 
 

Disturbance of : 
 thought,  

 mood,  

 volition,  

 perception,  

 orientation  

 or memory  

 

that impairs judgment or behaviour to a significant extent. 

  



 BUT: 
 Section 4(2) of the Western Australia Mental 

Health Act 1996 states that a person does not 
have a mental illness by reason only of one or 
more of the following, that is, that the person — 
   

a) holds, or refuses to hold, a particular religious, 
philosophical, or political belief or opinion; 

b) is sexually promiscuous, or has a particular sexual 
preference; 

c) engages in immoral or indecent conduct; 
d) has an intellectual disability; 
e) takes drugs or alcohol; 
f) demonstrates anti-social behaviour. 

 



 BUT: 

 Excludes: 

 
Religious, philosophical, or political belief 

Sexual 

Immoral / indecent (illegal) 

Intellectual Disability 

Drugs or Alcohol 

Antisocial behaviour 
 











 

 Section 26(1) of the Western Australia Mental 
Health Act 1996 states that:  A person should 
be an involuntary patient only if 
 

 

(a) the person has a mental illness requiring 
treatment; 

 



 Section 26(1) of the Western Australia Mental 
Health Act 1996 states that:  A person should be 
an involuntary patient only if 

 
(b) the treatment can be provided through detention in an  
authorised hospital or through a community treatment   
order and is required to be so provided in order  

(i) to protect the health or safety of that person or any other 
person; 

(ii) to protect the person from self-inflicted harm of a kind 
described in subsection (2); or 

(iii) to prevent the person doing serious damage to any 
property; 

 



 Section 26(1) of the Western Australia Mental 
Health Act 1996 states that: 

 

(2) The kinds of self-inflicted harm from which a 
person may be protected by making the person an 
involuntary patient are —   

 
(a) serious financial harm; 
(b) lasting or irreparable harm to any important personal 
relationship resulting from damage to the reputation of 
the person among those with whom the person has such 
relationships; and 
(c) serious damage to the reputation of the person.  

 



 Section 26(1) of the Western Australia Mental 
Health Act 1996 states that:  A person should 
be an involuntary patient only if 

 
(c) the person has refused or, due to the nature of the 
mental illness, is unable to consent to the treatment; 
and 

 



 Section 26(1) of the Western Australia Mental 
Health Act 1996 states that:  A person should 
be an involuntary patient only if 

 
(d) the treatment cannot be adequately provided in a way  
that would involve less restriction of the freedom of 
choice and movement of the person than would result 
from the person being an involuntary patient. 

 





 Duty to the Court 

 Code of Expert Evidence 

 Not biased 

 Principles: 
◦ There must be field of “specialised knowledge” 

◦ training, study or experience, the witness has become an 
expert 

◦ opinion must be “wholly or substantially based on the 
witness’s expert knowledge” 

◦ “observed” and “assumed” facts must be pointed out 

◦ Opinion must rest on examination of the scientific or 
other intellectual basis 



 Forensic Assessments 
 

 

◦ Fitness to work 

 

◦ Permanent Impairment 



 PIRS – Scale 

 

 Domains: 
◦ Self Care and Personal Hygiene 

◦ Social and Recreational Activities 

◦ Travel 

◦ Social Functioning 

◦ Concentration, Persistence and Pace 

◦ Adaptation / Work ability 





 Criminal Procedure 

 The Magistrate / Judge / Jury as “Finder of 
Fact” 

 The “Ultimate Question” 



 Fitness to Stand Trial 

 

 



 Fitness to Stand Trial 

 
◦ Mubarak 

 

 



 Fitness to Stand Trial 
 

 An accused is not mentally fit to stand trial for an 
offence if the accused, because of mental 
impairment, is — 

(a) unable to understand the nature of the charge; 
(b) unable to understand the requirement to plead to the 
charge or the effect of a plea; 
(c) unable to understand the purpose of a trial; 
(d) unable to understand or exercise the right to challenge 
jurors; 
(e) unable to follow the course of the trial; 
(f) unable to understand the substantial effect of evidence 
presented by the prosecution in the trial; or 
(g) unable to properly defend the charge. 

 



 “The Unwilled Act” 

 
◦ Automatism 

 

◦  Section  23A of the WA Criminal Code states: 

 

“A person is not criminally responsible for an act or 
omission which occurs independently of the exercise 
of the person’s will.” 

 

The Falconer Case 

 



Anders Brevik 



 “The Unwilled Act” 
◦ Insanity 

 

◦ Section 27 of the WA Criminal Code states: 

“A person is not criminally responsible for an act or 
omission on account of unsoundness of mind if at 
the time of doing the act or making the omission he 
is in such a state of mental impairment as to deprive 
him of capacity to understand what he is doing, or of 
capacity to control his actions, or of capacity to know 
that he ought not to do the act or make the 
omission.” 

 



 
 

 



 Mitigatory Factors 
 

 Impaired mental functioning at the time of the 
offending may reduce an offender’s moral 
culpability if it had the effect of: 

(a) impairing the offender’s ability to exercise appropriate 
judgment; 
(b) impairing the offender’s ability to make calm and rational 
choices or to think clearly; 
(c) making the offender disinhibited; 
(d) impairing the offender’s ability to appreciate the 
wrongfulness of the conduct; 
(e) obscuring the intent to commit the offence; or 
(f) contributing (causally) to the commission of the offence. 

 
 
 
 



 Ethics 

 

 
◦ Confidentiality 

 

◦ Treating vs. Reporting Psychiatrist 

 

◦ Who is your master? 



 Treatment 

◦ Compulsory treatment 

◦ Available Formulary 

◦ Limitations 

 Therapeutic milieu 

 Illicit Substances 

◦ Release planning 

 



 Violence Risk Assessment 

 
◦ HCR-20 

 

 Historical (10) 

 Clinical (5) 

 Risk Management (5) 

 

 Score out of 40 



1) Previous Violence 
2) Young Age at First Violent Incident 
3) Relationship Instability 
4) Employment Problems 
5) Substance Use Problems 
6) Major Mental Illness 
7) Psychopathy 
8) Early Maladjustment 
9) Personality Disorder 
10) Prior Supervision Failure 



 Clinical Items 
1) Lack of Insight 
2) Negative Attitudes 
3) Active Symptoms of Major Mental Illness 
4) Impulsivity 
5) Unresponsive to Treatment 

 Risk Management Items 
1) Plans Lack Feasibility 
2) Exposure to Destabilisers 
3) Lack of Personal Support 
4) Noncompliance with Remediation Attempts 
5) Stress 



 Sexual Recidivism Assessment 

 

 
◦ Static99 

◦ RM2000 (Risk Matrix 2000) 



 

 Awaiting enacting 

 

 Significant changes in: 

 

 Rights 

 Involuntary treatment 
◦ Duration of orders 

◦ Transport 



 Safeguards and protections 
◦ Advocacy 

◦ Mental Health Tribunal 

◦ ECT 

◦ Second opinions 

◦ Complaints 

◦ Incident reporting 

 Empowering consumers, involving carers 

 Governance and administration 



 The incarceration of Unfit and Insane 
offenders 

 Intellectually Impaired Offenders 



 Methamphetamine 

 

◦ Driver of crime 

◦ Morbidity & mortality 

◦ Civil commitment 

◦ Treatment issues 

 



 WA Sex offender register 
◦ Community Protection (Offender Reporting) Act 

2004 (WA) 

 

 Existing 

 Movements 

 Activities 

 2009: 1704 Offenders (1630 adults – 12% juveniles – 
15% Aboriginal) 



 WA Sex offender register 
◦ Community Protection (Offender Reporting) Act 

2004 (WA) 

 

 July 2012 

 Much less restricted 

 Public Website 

 Searchable 



 

 

 

 Thank you 


